PALL B DUBCEE ET AL
| BLA 94-4 Deci ded Decenber 20, 1996

Appeal froma decision of the H Centro, Galifornia, Area Manager,
Bureau of Land Managenent, denying a mining plan of operations for clains
inawlderness study area. CA 32466- CA 32468.

Afirned.

1 Federal Land Policy and Managenent Act of 1976: F an of
(perations--Federal Land Policy and Managenent Act of
1976: WI derness--Mning dains: FAan of (perations

Afinding by BLMthat a proposed nining pl an of
operations for construction of a road and ot her

nechani zed surface disturbing activity on unpatented
clains ina VA would inpair the area’s suitability for
inclusion in the wlderness systemprovided sufficient
reason to deny approval of the plan.

APPEARANCES  Paul B Dubose, Reno Nevada, and Paul Brent Dubose, Jr.,
Sparks, Nevada, pro sese.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Paul B. Dubose and Paul Brent Dubose, Jr. have appeal ed froman
August 12, 1993, decision of the H Gentro, Galifornia, Resource Area
Manager, Bureau of Land Managenent (BLM, denying a mining plan of
operations proposi ng road construction and ot her nechani zed surface
disturbing activity on unpatented mning clai ns CAMC 108060 t hr ough
CAMC 11073 and CAMC 110136 t hrough CAMC 110141 | ocated in secs. 33 and
34, T. 4S, R 23E, andsecs. 33 and 34, T. 14%2S, R 23 E, San
Bernardino Meridian, Inperial Gounty, Galifornia, wthin the Little P cacho
Peak WI derness Sudy Area (VBA 356.

h May 24, 1992, appellants filed a plan of operations proposi ng
to blade an existing road to reach their clains (referred to as the Hess
Mne), where they proposed to use nechani zed earth novi ng equi pnent to
excavate for mnerals. After an environnental assessnent was prepared
to consi der whether the plan conforned to the noninpairnent criteria for
VEA' s, BLMdeni ed approval in the decision here under review S nce the
proposed activities were wthin the Littl e P cacho Peak VBA appel | ants
were inforned that BLMwas required to regul ate mning operations on such
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lands to prevent inpairnent of their suitability for inclusionin the
W | derness system Paraphrasing the definition of inpairnent found at
43 (PR 3802. 0-5(d), BLMfound that nmanagenent of the area to prevent

i mpai rnent was required until Qongress deci ded whether it shoul d becone
part of the wlderness system

In statenents of reasons filed separately, appellants argue that the
area enbracing their clains and access road shoul d never have been i ncl uded
ina VWA They contend that the area of their operations, which is wthin
an area used to provide material that was taken for construction of a dam
includes the site of an old mne, since abandoned. Because of the prior
industrial uses that pernanently scarred this area, appellants argue, it
was not suitable for inclusion wthin a VWA and shoul d not now be treated
as though it were.

[1] Section 603(a) of Federal Land Policy and Managenent Act of 1976,
(ALPWN), 43 USC 8§ 1782(a) (1994), directs the Secretary of the Interior
to reviewroadl ess areas of 5 000 acres or nore identified during inventory
of the public lands as having w | derness characteristics and report to the
President his recommendati on as to the suitability of each such area for
preservation as wlderness. Wiile an area i s under w | derness revi ew and
until Gongress has rejected it for wlderness designation, BLMis required
to nanage that VA under the noni npai rnent nandate of section 603(c) of
FLPVA 43 US C 8§ 1782(c) (1994). See Dave Paquin, 129 IBLA 76, 80
(1994), and authorities cited. Chapter 1.B 2. of the IMP, 44 FR 72018
(Dec. 12, 1979), provides guidance for application of noninpairnent
criteria in nanagenent of VBA's: an activity is noninpairing if, anong
other things, any inpacts are capabl e of being reclained to a condition of
bei ng substantially unnoticeabl e by the tine the Secretary is schedul ed to
send his reconmendation to the President concerning the area's suitability
for preservation as wlderness. See al so 43 GFR 3802. 0-5(d).

Appel l ants do not argue that the proposed access road and nechani zed
mning activities would not inpair the wlderness suitability of the VA
and we find that the record supports BLMs finding that these activities
woul d vi ol ate the noni npai rnent standard. Appel lants have directed their
argunents entirely towards identification of the area as a VPA and seek to
find error inits continued nanagenent as a VA because t hey contend t hat
as a matter of fact it lacks wlderness qualities. Ay question whether
the Littl e A cacho Peak area had w | derness characteristics sufficient to
be included in the study phase of w | derness review however, was settled
when BLM desi gnated the area a VA and that designation is no | onger
subject to challenge; their contention is therefore untinely. See Dave
Paquin, 129 IBLA at 80. The final decision whether VA 356 w Il be
included in the wlderness systemrests wth Gngress, and the
Departnent’ s duty to manage the | ands consistent wth the noni npai r nent
standard continues until Gongress has acted. |1d.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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ADM N STRATI VE JUDE MULLEN D SSENTT NG

Wien review ng the case file, | was remnded of the school newspaper
Wekly Reader, a long tine favorite of school -age children. Mst wl |
renenber the drawng wth the title "Wat's wong wth this picture?" |
find alot wong wth the picture presented by the DuBoi se case file.

DuBoise's clains are located in a wlderness study area. He seeks
access to his clains by way of the existing road to the ol d Hess nmine
workings. According to DuBoi se, the Hess mine was active begi nni ng about
1900, and in the 1960's | arge scal e excavation took place in the area of
the clains, using bull dozers and large trucks to provide rip rap for a
near by dam proj ect .

In 1989 BLM advi sed DuBoi se that he nust file a plan of operations
for any work he proposed to do on the clains, and that "the plan wll be
rejected and returned to you.” True to its word, BLMrejected his plan
of operations in 1989, 1990, and 1991. Hs 1993 plan was returned for a
nore detail ed description of the proposed action and signature. It was
resubmtted on June 17, 1993. [DuBoise was advised by letter dated July 28,
1993, that "it is necessary that an Environnental Assessnent be witten for
the plan of operations * * *, This preparation wll result in a delay in
answering the submtted plan.”

An environnental assessnent (EA) was issued on August 13, 1993. The
proposed action was to bl ade the above-described nmai n access road to the
Hess mine using a D8 or equival ent bul | dozer, and to excavate the portal
to the decline of the Hess mine wth a backhoe to uncover mineralization.
The EA notes that "the applicant has proposed to ninimze unnecessary and
undue degradation of the public land and to carry out reasonabl e
reclamation by incorporating the foll owng neasures in his plan of
operat i on:

1. Nb newroads woul d be construct ed.
2. \Vegetation would not be disturbed.

3. Mterial fromthe adit woul d be returned at conpl eti on of the
testing phase.

4. Gyanide woul d not be used.
5. Testing of ore woul d be done off-site.
The only critical elenent to the human environnent found to be inpacted by

t he proposed action was the inpact on wlderness values. | wll quote the
analysis of this inpact in toto:
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WLDERNESS. This action woul d take place whol Iy within an area
designated as the Littl e P chaco Peak WI derness Sudy Area (VA

CDCA

(EA at 3).

356). Inpacts to wlderness val ues woul d be as fol | ows:

Sze: Approximately 2-3 acres of the VA woul d be
I npact ed.

Nat ural ness: The proposed action woul d create new
surface disturbance wthin previously disturbed areas.
The proposal to use a backhoe to enlarge the adit of
the Hess Mne to eval uate mineralization woul d further
deteriorate the natural ness of the area. The inpacts
of the bul | dozer and backhoe woul d be substantially
noti ceabl e while the work is in progress, and the

cunul ative effect to the new and exi sting i npacts woul d
create inpacts that overal|l are noticeabl e.

Solitude: The noi se of the nachi nery woul d negativel y
i npact solitude while work is in progress.

Primtive Recreation: Qpportunities for primtive
recreati on woul d be negatively inpacted due to the
operation of heavy equi pnent. This inpact woul d be
mninal if operations occur during the season of |ow
recreation use (My through Septenber), as proposed.

| nprovi ng the road woul d al so provide an access to the
interior of the VA which coul d inpair

opportunities for solitude and primtive recreation if
the road results in increased notorized visitation.

Anal ysi s Under Noni npai rnent S andar d:

Tenporary Activity: The activity woul d be tenporary,
[ asting approxi natel y three nont hs.

Tenporary inpacts: Inpacts of the bul | dozer and
backhoe woul d be substantially noticeabl e while work is
in progress. The deadline for reclaimng all surface

i npacts has passed. Any new inpacts coul d therefore
not be considered "tenporary. "

Gonstraints of the Secretary's Recommendation: The
Secretary has al ready nade his recommendati ons wth
respect tothe area's suitability as wlderness. This
action, which woul d create new surface di sturbance
woul d not be tenporary or substantially unnoti ceabl e,
coul d constrai n congressi onal designation authority.
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The reason given to support the concl usion that the operation woul d
i npact the w | derness val ue was that "the proposed action does not conform
w th the noni npai rnent policy as stated in the Interi mMnagenent Policy
for Lands Uhder WI derness Review Inpacts to wlderness val ues cannot be
mtigated unl ess the proposed action is revised to preclude surface
disturbing activity."

Wiat is wong wth this picture?

The EA describes a portion of proposed work as being al ong "the nmain
access road to the Hess mne."” The photographs and descriptions in the
case file support a finding that this road has existed for sone tine. |f
thisis true, why is the road in a wlderness study area? Wat is the
nature of this road? Isit a RS 8 2477 road? Wiat are the "w | derness
characteristics" of the road that BLMseeks to preserve?

I f the proposed equi pnent cannot be used to open the adit, are there
absol utely no mtigating neasures that coul d be proposed (or even exan ned)
whi ch might reduce the inpact of the proposed work?

| f absolutely no disturbance is to be tol erated, what neasures are

bei ng taken to absol utely bar all nenbers of the public fromthe area? |If
the standard i s sonewhat | ower than an absol ute bar of any di st urbance,
what di sturbances woul d be tol erated? For exanple, if pernmission cannot be
given to gather sanples, should a canper be allowed to snooth a canpsite or
drive a tent peg? Sone reasonable mtigati ng neasures shoul d be consi dered
and proposed. Ve noted in Hoosi er Environnental Gouncil, 109 | BLA 160
(1989), that "it nust be shown that, consistent wth this Departnent's
obligations under NEPA the FERC EA provi des an adequate basi s both for

an assessnent of those inpacts, as well as an inforned consi deration of
stratagens to mtigate any adverse effects.” 1d. at 166 (enphasis added).

It is necessary to look at mtigating neasures when adopting a no action
alternative. Wien examning a record on appeal this Board consi ders
whet her the record establishes that BLM

took a "hard | ook" at the environnmental consequences of the
proposed action, identified the rel evant areas of environnental
concern, nade a reasonabl e finding that the inpacts studied are
insignificant and, wth respect to any potentially significant

i npacts, whether the record supports a finding that mtigating
neasures have reduced the potential inpacts to insignificance.
Cabi net Mbuntai ns Wl derness v. Peterson, 685 F.2d at 681-82;
National Widlife Federation, 128 1BLA 48 (1993); Powder R ver
Basi n Resource Gouncil, 120 IBLA 47, 56 (1991); Tul ki sarmute
Native Gonmunity Gouncil, 88 1BLA 210 (1985).

It is clear fromthe record of this decision that wth respect to the
potentially significant inpacts, the record does not support a finding that
BLMtook a "hard | ook" at mitigating neasures which mght have reduced the
potential inpacts to insignificance.
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The deci sion on appeal shoul d be set aside and the case fil e renanded
to BLMto allow BLMan opportunity to address the i ssue of a road existing
when the w |l derness study area was identified and conduct a neani ngful EA
upon which it mght base its deci sion.

R W Millen
Admini strative Judge
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